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Workplace Stress – Implications for Employers
i) The Legal Background:-

Employers have a legal duty under Section 2(1) of the Health and Safety at Work etc Act 1974 to ensure, so far as is reasonably practicable, the health, safety and welfare at work of their employees.  This duty includes seeking to protect employees from undue stress at work.

Nationally, the incidence of stress related illness at work is increasing.   The financial costs of stress related illness to employers and personal implications for individuals is significant and should not be underestimated.  There are, therefore, significant cost benefits for all concerned if stress is effectively managed. This document is the LA’s Guidance and Advice to Governing Bodies, Headteachers, other Senior Managers and Teachers in Schools.  It is based on guidance from the Health and Safety Executive.  It includes a model Management of Stress Policy.  

ii)
Statutory Provisions

Managers have a general duty for the health and safety of employees for whom they are responsible.  This duty includes dealing with stress related issues and taking  appropriate action.

It is also important that managers are able to recognise the signs and symptoms of stress in employees and take appropriate action.

Employees have a duty under Section (7) of the Health and Safety at Work Act 1974 and Regulation 12 of the Management of Health and Safety at Work Regulations 1999, to take reasonable care for their own health and safety and that of others who may be affected by acts or omissions at work.  This includes mental hazards such as workplace stress as well as physical hazards.

The School Teachers’ Pay and Conditions document (STPCD) provides further detail on Section 21 of Education Act 2002 which put a responsibility on the relevant body (Governing Body) to have regard to the work-life balance of the Headteacher.  School Staffing (England) (Consideration) Regulations 2009 incorporated this duty for the relevant body to have regard for the work/life balance of the Headteacher.

Headteachers must have regard to the desirability of all teachers being able to achieve a satisfactory work/life balance.
· Working Time Regulations.

The Working Time Directive came into force on 1 October 1998.  When you are looking at the hazards relating to stress and the prevention and reduction of stress, managers should consider working hours and patterns.

· Equality Act 2010 

Under the Equality Act, a person is disabled if they have a “physical or mental impairment which has a substantial and long-term adverse effect on their ability to carry out normal day-to-day activities”.  

Employees who experience temporary and short-term cases of stress related illness will not fall with the scope of the Act.  Other forms of stress related conditions such as past history of long-term depression may be covered by the Act.

Managers may need to seek further advice regarding a possible requirement to make ‘reasonable adjustments’.

The employer must make reasonable adjustments where the existence of a provision, criterion or practice puts a disabled person at a substantial disadvantage.  The Headteacher/Governors may need to consider changes to working hours, altering the physical environment or providing auxiliary aids, if relevant.

iii)
Case Law

Liabilities at law will arise where an employer does not demonstrate reasonable care towards an employee and it is reasonably foreseeable to the employer that injury will (and does) result as a consequence.  ‘Injury’ can be interpreted as either mental or physical.  Stress is not an injury in itself but a mental illness (such as a nervous breakdown) arising out of stress can be.

Walker v Northumberland County Council

In this highly publicised case, Mr Walker was a social worker who suffered a nervous breakdown in 1986.  It was accepted that his troubles were caused by problems at work due to increased workload.  When Mr Walker returned to work, he was assured that he would receive assistance with his current workload and the backlog which had accumulated during his lengthy absence; but this assistance was intermittent and short-lived (one month). Mr Walker suffered a second breakdown and was retired on the grounds of ill-health.

The critical issue was that the employer knew about and accepted that the ill-health absence was due to work related stress, but then allowed the situation to continue and this precipitated a second breakdown. 

Sutherland v Hatton (2002)

Landmark judgment given in four joined stress cases: 

1) Sutherland v Hatton

2) Barber v Somerset County Council    

3) Sandwell Metropolitan BC v Jones

4) Baker Refractories v Bishop


The judgment sets out guidelines on employers’ common law obligations in relation to workplace stress-related illnesses

In 3 of the cases the employers were not liable. Liability was found in the 4th case.  The Court of Appeal gave some general guidance in the judgment:

· The threshold question is whether this kind of harm to this particular employee was reasonably foreseeable. This has 2 components (a) an injury to health which (b) is attributable to stress at work 
· Foreseeability depends upon what the employer knows, or ought reasonably to know about the employee. An employer is usually entitled to assume that the employee can withstand the normal pressures of the job unless he knows of some particular problem or vulnerability. 
· The test is the same whatever the employment: there are no occupations which should be regarded as intrinsically dangerous to mental health. 
· Factors likely to be relevant in answering the threshold question include (a) the nature and extent of the work done by the employee. Is there an abnormal level of sickness absence within a department/job type? Have several employees doing the same job experienced unacceptable levels of stress? (b) Signs from the employee of impending harm to health … has he a particular problem or vulnerability? Has he already suffered from illness attributable to stress at work?

Settlements Out of Court

Barber v Somerset County Council (2004)

· Claimant was a schoolteacher whose job involved increasing duties as a result of changes at the school. 

· He had a period off work with depression, and on his return told the head teacher about the problem. A few months later, he suffered another breakdown at work and left. He did not return to work. 

· The House of Lords took the view that the head teacher had been put on notice of the problem and should have enquired about his problems/reduced his workload, but nobody approached him. 
· He arranged meetings with head teacher and deputies, but nobody was sympathetic and no steps were taken to improve his condition.
· His condition should have been monitored, with more drastic action if it did not improve.

· He sued his employer for damages for personal injury, and was awarded more than £100,000. This decision was overturned by the Court of Appeal which considered three cases together, known as Hatton v Sutherland CC, and provided clear guidance on when employers might be liable for employees' work-related stress. However, Barber appealed, and his case went to the House of Lords.

· Their Lordships found that after his first sickness absence, his employer should at least have made 'sympathetic enquiries' and considered what could have been done to help. A duty may arise as in this case, if any steps can be taken to assist an employee who is having difficulty coping. Barber's employer was found wanting and as such had breached its duty of care and was liable in negligence. 

There have been a number of highly publicised cases of stress claims submitted by teachers which have subsequently been settled out of court with no formal judgement in law.  These specific examples, which are not claims against Derbyshire County Council or Derbyshire Schools, are of a senior teacher from a secondary school who received £47,000, a teacher who received £254,000 and a teacher who worked with disturbed children who received £300,000.   In the 2000 case of Howell v Newport County Borough Council a teacher was awarded £254,000.

Although each case is determined on its own merits the key issues in each of these settlements were:

· The employer’s negligence exposed the employee to ‘a foreseeable risk of injury’.

· Risk assessments were not carried out or recommendations were not implemented where it was practicable to do so.

· Representations made by employees were ignored by senior managers and employers.

· Appropriate professional or medical support was not identified or accessed

The employer has a common law duty to take reasonable care for the Health and Safety of employees in the workplace.  To make a successful claim, the employee has to show a breach of the duty of care owed, has taken place, that it was reasonably foreseeable that an injury would result and that loss in the form of personal injury occurred as a result.
iv)
Management of Stress

It is therefore important that Governing Bodies, as employers, have a policy for stress management, which is implemented, monitored and evaluated on a regular basis.

The attached policy is based on the County Council’s own policy for its employees and is recommended to Governing Bodies for adoption. The policy promotes a strategic approach and the school is recommended to incorporate the associated processes within the regular routines of the school.  The framework for this approach is detailed in  Section 5 of the policy.
In the context of community and voluntary controlled schools the LA has a responsibility to ensure that Governing Bodies fulfil the duty to protect employees from undue stress.

The LA expects every Governing Body to adopt a Management of Stress Policy, either the LA’s or an alternative, and monitor its effectiveness.

Situations where stress is not effectively managed may lead to claims for compensation.  When a claim is made the LA will need to be confident that all reasonable steps were taken to avoid undue stress if the claim is to be successfully challenged.  If a Governing Body has been negligent in managing stress the Authority will consider whether to charge the cost of any compensation to the school’s budget.

v)
Policies and Procedures:

Other policies and procedures agreed by the Governing Body which may also be relevant in cases of stress at work are:-

· Management of Sickness Absence Procedure
The Governing Body has adopted comprehensive guidelines for absence management and procedures for dealing with cases of long term absence.  If an employee appears to be suffering from stress it may begin to affect their attendance at work.  Managers should refer to these guidelines for advice on to how to deal with this situation.

· Competence Procedure (For Teachers)

The Governing Body’s Competence Procedure provides a fair and consistent means of taking corrective action in a situation where an employee's performance does not meet the standard required.  The procedure provides for the employee to be provided with support to improve their practice.

· Procedure for Dealing with Claims of Harassment

It is possible that if an employee appears to be suffering from stress they may be being harassed.  The Governing Body’s Harassment Policy provides a fair and consistent means for dealing with cases of harassment.  Managers should refer to the procedure for guidance when dealing with these situations.

· The School’s Health, Safety and Risk Management Handbook
The school has a Health and Safety Portfolio which is available in [location].  This includes Codes of Practice and reference documents which may be useful when managing stress.  

· Performance Management/Appraisal/Support Staff Review and Development Process
The School has a policy for the appraisal of teachers and for the Review and Development of Support Staff. 

This has a significant part to play in reinforcing clarity in role, managing the demands of work and providing appropriate training/support.

All employees should be familiar with these procedures.  This applies particularly to managers when they are considering what to do or how to advise an employee who may be suffering from stress.
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